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(1) The Secretary shall notify a sub-
mitter of the request, if:

(i) The submitter requested confiden-
tial treatment of the information pur-
suant to 5 U.S.C. 552(b)(4); and

(ii) The request by the submitter for
confidential treatment was made with-
in 10 years preceding the date of the re-
quest for access.

(2) Absent a request for confidential
treatment, the Secretary may notify a
submitter of a request for access to in-
formation provided by the submitter if
the Secretary reasonably believes that
disclosure of the information may
cause substantial competitive harm to
the submitter.

(3) The notice given to the submitter
shall:

(i) Be given as soon as practicable
after receipt of the request for access;

(ii) Describe the request; and
(iii) Give the submitter a reasonable

opportunity, not to exceed ten working
days from the date of notice, to submit
written objections to disclosure of the
information.

(c) Exceptions to notice to submitter.
Notice to the submitter need not be
given if:

(1) The Secretary determines that
the request for access should be denied;

(2) The requested information law-
fully has been made available to the
public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) The submitter’s claim of confiden-
tiality under 5 U.S.C. 552(b)(4) appears
obviously frivolous or has already been
denied by the Secretary, except that in
this last instance the Secretary shall
give the submitter written notice of
the determination to disclose the infor-
mation at least five working days prior
to disclosure.

(d) Notice to requester. At the same
time the Secretary notifies the submit-
ter, the Secretary also shall notify the
requester that the request is subject to
the provisions of this section.

(e) Written objections by submitter.
Upon receipt of notice of a request for
access to its information, the submit-
ter may provide written objections to
release of the information. Such objec-
tions shall state whether the informa-

tion was provided voluntarily or invol-
untarily to the Board.

(1) If the information was voluntarily
provided to the Board, the submitter
shall provide detailed facts showing
that the information is customarily
withheld from the public.

(2) If the information was not pro-
vided voluntarily to the Board, the
submitter shall provide detailed facts
and arguments showing:

(i) The likelihood of substantial
harm that would be caused to the sub-
mitter’s competitive position; or

(ii) That release of the information
would impair the Board’s ability to ob-
tain necessary information in the fu-
ture.

(f) Determination by Secretary. The
Secretary’s determination whether or
not to disclose any information for
which confidential treatment has been
requested pursuant to this section
shall be communicated to the submit-
ter and the requester immediately. If
the Secretary determines to disclose
the information and the submitter has
objected to such disclosure pursuant to
paragraph (e) of this section, the Sec-
retary shall provide the submitter with
the reasons for disclosure, and shall
delay disclosure for ten working days
from the date of the determination.

(g) Notice of lawsuit. (1) The Secretary
shall promptly notify any submitter of
information covered by this section of
the filing of any suit against the Board
to compel disclosure of such informa-
tion.

(2) The Secretary shall promptly no-
tify the requester of any suit filed
against the Board to enjoin the disclo-
sure of any documents requested by the
requester.

§ 261.17 Fee schedules; waiver of fees.
(a) Fee schedules. The fees applicable

to a request for records pursuant to
§§ 261.11 and 261.12 are set forth in Ap-
pendix A to this section. These fees
cover only the full allowable direct
costs of search, duplication, and re-
view. No fees will be charged where the
average cost of collecting the fee (cal-
culated at $5.00) exceeds the amount of
the fee.

(b) Payment procedures. The Secretary
may assume that a person requesting
records pursuant to § 261.12 will pay the
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applicable fees, unless the request in-
cludes a limitation on fees to be paid or
seeks a waiver or reduction of fees pur-
suant to paragraph (f) of this section.

(1) Advance notification of fees. If the
estimated charges are likely to exceed
$100, the Freedom of Information Office
shall notify the requester of the esti-
mated amount, unless the requester
has indicated a willingness to pay fees
as high as those anticipated. Upon re-
ceipt of such notice, the requester may
confer with the Freedom of Informa-
tion Office to reformulate the request
to lower the costs. The time period for
responding to requests under § 261.13(e),
and the processing of the request will
be suspended until the requester agrees
to pay the applicable fees.

(2) Advance payment. The Secretary
may require advance payment of any
fee estimated to exceed $250. The Sec-
retary may also require full payment
in advance where a requester has pre-
viously failed to pay a fee in a timely
fashion. The time period for responding
to requests under § 261.13(e), and the
processing of the request will be sus-
pended until the Freedom of Informa-
tion Office receives the required pay-
ment.

(3) Late charges. The Secretary may
assess interest charges when fee pay-
ment is not made within 30 days of the
date on which the billing was sent. In-
terest is at the rate prescribed in 31
U.S.C. 3717 and accrues from the date
of the billing.

(c) Categories of uses. The fees as-
sessed depend upon the intended use for
the records requested. In determining
which category is appropriate, the Sec-
retary shall look to the intended use
set forth in the request for records.
Where a requester’s description of the
use is insufficient to make a deter-
mination, the Secretary may seek ad-
ditional clarification before categoriz-
ing the request.

(1) Commercial use. The fees for
search, duplication, and review apply
when records are requested for com-
mercial use.

(2) Educational, research, or media use.
The fees for duplication apply when
records are not sought for commercial
use, and the requester is a representa-
tive of the news media or an edu-
cational or noncommercial scientific

institution, whose purpose is scholarly
or scientific research. The first 100
pages of duplication, however, will be
provided free.

(3) All other uses. For all other re-
quests, the fees for document search
and duplication apply. The first two
hours of search time and the first 100
pages of duplication, however, will be
provided free.

(d) Nonproductive search. Fees for
search and review may be charged even
if no responsive documents are located
or if the request is denied.

(e) Aggregated requests. A requester
may not file multiple requests at the
same time, solely in order to avoid
payment of fees. If the Secretary rea-
sonably believes that a requester is
separating a request into a series of re-
quests for the purpose of evading the
assessment of fees, the Secretary may
aggregate any such requests and
charge accordingly. It is considered
reasonable for the Secretary to pre-
sume that multiple requests of this
type made within a 30-day period have
been made to avoid fees.

(f) Waiver or reduction of fees. A re-
quest for a waiver or reduction of the
fees, and the justification for the waiv-
er, shall be included with the request
for records to which it pertains. If a
waiver is requested and the requester
has not indicated in writing an agree-
ment to pay the applicable fees if the
waiver request is denied, the time for
response to the request for documents,
as set forth in § 261.13(e), shall not
begin until a waiver has been granted;
or if the waiver is denied, until the re-
quester has agreed to pay the applica-
ble fees.

(1) Standards for determining waiver or
reduction. The Secretary shall grant a
waiver or reduction of fees where it is
determined both that disclosure of the
information is in the public interest
because it is likely to contribute sig-
nificantly to public understanding of
the operation or activities of the gov-
ernment, and that the disclosure of in-
formation is not primarily in the com-
mercial interest of the requester. In
making this determination, the follow-
ing factors shall be considered:

(i) Whether the subject of the records
concerns the operations or activities of
the government;
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(ii) Whether disclosure of the infor-
mation is likely to contribute signifi-
cantly to public understanding of gov-
ernment operations or activities;

(iii) Whether the requester has the
intention and ability to disseminate
the information to the public;

(iv) Whether the information is al-
ready in the public domain;

(v) Whether the requester has a com-
mercial interest that would be
furthered by the disclosure; and, if so,

(vi) Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester.

(2) Contents of request for waiver. A re-
quest for a waiver or reduction of fees
shall include:

(i) A clear statement of the request-
er’s interest in the documents;

(ii) The use proposed for the docu-
ments and whether the requester will
derive income or other benefit for such
use;

(iii) A statement of how the public
will benefit from such use and from the
Board’s release of the documents;

(iv) A description of the method by
which the information will be dissemi-
nated to the public; and

(v) If specialized use of the informa-
tion is contemplated, a statement of
the requester’s qualifications that are
relevant to that use.

(3) Burden of proof. The burden shall
be on the requester to present evidence
or information in support of a request
for a waiver or reduction of fees.

(4) Determination by Secretary. The
Secretary shall make a determination
on the request for a waiver or reduc-
tion of fees and shall notify the re-
quester accordingly. A denial may be
appealed to the Board in accordance
with § 261.13(i).

(g) Employee requests. In connection
with any request by an employee,
former employee, or applicant for em-
ployment, for records for use in pros-
ecuting a grievance or complaint of
discrimination against the Board, fees
shall be waived where the total charges
(including charges for information pro-
vided under the Privacy Act of 1974 (5
U.S.C. 552a) are $50 or less; but the Sec-

retary may waive fees in excess of that
amount.

(h) Special services. The Secretary
may agree to provide, and set fees to
recover the costs of, special services
not covered by the Freedom of Infor-
mation Act, such as certifying records
or information and sending records by
special methods such as express mail or
overnight delivery.

APPENDIX A TO § 261.17.—FREEDOM OF
INFORMATION FEE SCHEDULE

Duplication:
Photocopy, per standard page .............. $0.10
Paper copies of microfiche, per frame .. .10
Duplicate microfiche, per microfiche ...... .35

Search and review:
Clerical/Technical, hourly rate ............... 20.00
Professional/Supervisory, hourly rate .... 38.00
Manager/Senior Professional, hourly

rate ..................................................... 65.00
Computer search and production:

Computer operator search, hourly rate 32.00
Tapes (cassette) per tape ...................... 6.00
Tapes (cartridge), per tape .................... 9.00
Tapes (reel), per tape ............................ 18.00
Diskettes (31⁄2″), per diskette ................. 4.00
Diskettes (51⁄4″), per diskette ................. 5.00
Computer Output (PC), per minute ....... .10
Computer Output (mainframe) ............... (1)

1 Actual cost.

[62 FR 54365, Oct. 20, 1997; 62 FR 62508, Nov.
24, 1997]

Subpart C—Confidential Informa-
tion Made Available to Super-
vised Institutions, Financial In-
stitution Supervisory Agencies,
Law Enforcement Agencies,
and Others in Certain Cir-
cumstances

§ 261.20 Confidential supervisory in-
formation made available to super-
vised financial institutions and fi-
nancial institution supervisory
agencies.

(a) Disclosure of confidential super-
visory information to supervised financial
institutions. Confidential supervisory
information concerning a supervised
bank, bank holding company (including
subsidiaries), U.S. branch or agency of
a foreign bank, or other institution ex-
amined by the Federal Reserve System
(‘‘supervised financial institution’’)
may be made available by the Board or
the appropriate Federal Reserve Bank
to the supervised financial institution.
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